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A TRAN ar LRTI ERIN 


FOREWORD 


At the request of Senator Russell B. Long, of Louisiana, a member 


of the Senate Committee on Interior and Insular Affairs, and one of the 
sponsors of the bill (S. 940) to confirm and establish the titles of the 
States to lands beneath navigable waters within State boundaries and 
natural resources within such lands and waters and to provide for the 
use and control of said lands and resources, the following report of the 
Senate Committee on the Judiciary on 5. 1988, Eightieth Congress, an 
identical bill to S. 940, is hereinafter reprinted for the use of the Senate 
Committee on Interior and Insular Affairs. 

It is the opinion of Senator Long that the report on S. 1988, 
Fightieth Congress, represents a clear statement of the position of the 
proponents of State owner hip of the submerged lands and is equally 
applicable to S. 940. now pending before the Senate Committee on 
Interior and Insular Affairs. 


(Norre.—S. 1988 was reported to Senate by the Committee on the 
Judiciary on June 10, 1948. No further action was taken by the 
Kightieth Congress on the measure.) 
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JuNE 10 (legislative day, June 1), 1948.—Ordered to be printed 





Mr. Moors, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8. 1988} 


The Committee on the Judiciary, to whom was referred the bill 
(S. 1988)! to confirm and establish the titles of the States to lands 
and resources in and beneath navigable waters within State bound- 
aries and to provide for the use and control of said lands and resources, 
having considered the same, report the bill to the Senate favorably, 
with amendments, and recommend that the bill, as amended, do pass. 

The amendments are as follows: 


COMMITTEE AMENDMENT NO. 1 


On page 1, line 3, strike out down through and including line 7 


, 
page 6, and insert in lieu thereof the following: 


That the United States of America, recognizing— 

(a) that the several States, and the others as hereinafter mentioned, since 
July 4, 1776, or since their formation and admission to the Union, have 
exercised full powers of ownership of all lands beneath navigable waters within 
their respective boundaries and all natural resources within such lands and 
waters, and full control of said natural resources, with the full acquiescence 
and approval of the United States and in accordance with many pronounce- 
ments of the Supreme Court and decisions of the executive departments of 
the Federal Government that such lands and resources were vested in the 
respective States as an incident to State sovereignty and that the exercise 
of such powers of ownership and control has not in the past impaired or 
interfered with and will not impair or interfere with the exercise by the Fed- 
eral Government of its constitutional powers in relation to said lands and 
navigable waters and to the control and regulation of commerce, navigation 
national defense. and international relations; and 


' By Mr. Moore (tor himselt and Mr. McCarran, Mr. Knowiand, Mr. Bricker, Mr. Hawkes, Mr. Butle: 
Mr. Holland, Mr. hastland, Mr. Martin, Mr. Eliender, Mr. Saltonstall, Mr. O'Conor, Mr. O'Daniel, 
Mr. Downey, Mr. Connally, Mr. Byrd, Mr. Overton, Mr. Hickenlooper. Mr. Brooks. and Mr Capper) 
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(b) that the several States, their subdivisions, and persons lawfully acting 
pursuant to State authority have expended enormous sums of money on 
improving and reclaiming said lands and in developing the natural resources 
in said lands and waters in full reliance upon the validity of their titles; and 

(c) that a recent decision of the Supreme Court held that the Federal 
Government has certain paramount powers with respect to a portion of said 
lands without reaffirming or settling the ultimate question of ownership of 
such lands and resources, but said decision recognizes that the question of 
the ownership and control of said lands and natural resources, is within the 
“congressional area of national power” and that Congress will not execute 
its powers “‘in such way as to bring about injustices to States, their sub- 
divisions, or persons acting pursuant to their permission”’; 

it is hereby determined and declared to be in the public interest that title to and 
ownership of the lands beneath navigable waters within the boundaries of the 
respective States, and the natural resources within such lands and waters, and 
the right and power to control, develop, and use the said natural resources in 
accordance with applicable State law be, and they are hereby recognized, con- 
firmed, established, and vested in the respective States or the persons lawfully 
entitled thereto under the law as established by the decisions of the respective 
courts of such States, and the respective grantees, lessees, or successors in interest 
thereof; and the United States hereby releases and relinquishes unto said States 
and persons aforesaid all right, title, and interest of the United States, if any 
it has, in and to all said lands, improvements, and natural resources, and releases 
and relinquishes all claims of the United States, if any it has, arising out of any 
operations of said States or persons pursuant to State authority upon or within 
said lands and navigable waters: Provided, however, That nothing in this Act 
shall affect the use, development, improvement, and control by or under the 
authority of the United States of said lands and waters for the purposes of navi- 
gation or flood control or the production or distribution of power, or be construed 
as the release or relinquishment of any rights of the United States arising under 
the authority of Congress to regulate or improve navigation or to provide for 
flood control or the production or distribution of power 
Sec. 2. As used in this Act— 

(a) the term “‘lands beneath navigable waters’ includes (1) all lands within 
the boundaries of each of the respective States which were covered by waters 
navigable under the laws of the United States, at the time such State became 
a member of the Union, and all lands permanently or periodically covered by 
tidal waters up to but not above the line of mean high tide and seaward to a 
line three geographical miles distant from the coast line of each such State 
and to the boundary line of each such State where in any case such bound- 
ary, as it existed at the time such State became a member of the Union, or as 
heretofore or hereafter approved by Congress, extends seaward (or into the 
Great Lakes or Gulf of Mexico) beyond three geographical miles, and (2) ali 
lands formerly beneath navigable waters, as herein defined, which have been 
filled or reclaimed; the term ‘‘boundaries”’ includes the seaward boundaries of 
a State or its boundaries in the Gulf of Mexico or any of the Great Lakes as 
they existed at the time such State became a member of the Union, or as here- 
tofore or hereafter approved by the Congress, or as extended or confirmed 
pursuant to section 3 hereof; 

(b) the term ‘‘coast line’? means the line of ordinary low water along that 
portion of the coast which is in direct contact with the open sea and the line 
marking the seaward limit of all estuaries, ports, harbors, bays, straits, and 
sounds, and all other bodies of water which are landward of the open sea, 

(c) the term ‘‘grantees”’ and “‘lessees”’ include (without limiting the gener- 
alty thereof) all political subdivisions, municipalities, and persons holding 
grants or leases from a State to lands beneath navigable waters if such grants 
or leases were issued in accordance with the constitution, statutes, and deci- 
sions of the courts of the State in which such lands are situated; and the term 
“‘person”’ shall include corporations, partnerships, and associations; 

(d) the term ‘“‘natural resources”’ shall not include water power or the use 
of water for the production of power; 

(e) the term ‘‘lands beneath navigable waters”’ shall not inc!ude the beds 
of streams in lands now or heretofore constituting a part of the public lands 
of the United States if such streams were not meandered in connection with 
the public survey of such lands under the laws of the United States. 
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Sec. 3. Any State which has not already done so may extend its seaward 
boundaries (or its boundaries in the Great Lakes) to a line three geographical 
miles distant from its coastline. Any claim heretofore or hereafter asserted either 
by constitutional provision, statute, or otherwise, indicating the intent of a 
State to extend its boundaries to a line three geographical! miles distant from its 
coastline is hereby approved and confirmed, without prejudice to its claim, if any 
it has, that its boundaries extend beyond that line. 

Sec. 4. There is excepted from the operation of the first section of this Act— 

(a) all lands and resources therein or improvements thereon which have 
been lawfully acquired by the United States from any State or from any 
person in whom title had vested under the decisions of the courts of such 
State, or their respective grantees, or successors in interest, by cession, grant, 
quiteclaim, or condemnation, or from any other owner or owners thereof by 
conveyance or by condemnation, provided such owner or owners had lawfully 
acquired the title to such lands and resources in accordance with the statutes 
or decisions of the courts of the State in which the lands are located; and 

(b) such lands beneath navigable waters within the boundaries of the 
respective States and such interests therein as the United States is lawfully 
entitled to under the law as established by the decisions of the courts of the 
State in which the land is situated, or which are held by the United States in 
trust for the benefit of any tribe. band, or group of Indians or for individual 
Indians. 

Sec. 5. (a) The United States retains all its powers of regulation and control 
of said lands and navigable waters for the purposes of commerce, navigation, 
national defense, and international affairs except those rights to the ownership, 
use, development, and control of the lands and natural resources, which are 
specifically recognized, confirmed, established, and vested in the respective States 
and others by the first section of this Act. 

(b) In time of war or when necessary for national defense, and the Congress or 
the President shall so prescribe, the United States shall have the right of first re- 
fusal to purchase at the prevailing market price, all or any portion of the said 
natural resources, or to acquire and use any portion of said lands by proceeding in 
accordance with due process of law and paying just compensation therefor. 

Sec. 6. Nothing in this Act shall be deemed to affect the determination by 
legislation or judicial decree of any issues between the United States and the 
respective States relating to the ownership or control of that portion of the subsoil 
and sea bed of the Continental shelf lying seaward and outside of the area of lands 
beneath navigable waters, described in section 2 hereof 

Sec. 7. Nothing in this Act shall be deemed to amend, modify, or repeal the 
Acts of July 26, 1866 (14 Stat. 251), July 9, 1870 (16 Stat. 217), March 3, 1877 
(19 Stat. 377), and June 17, 1902 (32 Stat. 388), and Acts amendatory thereof or 
supplementary thereto. 


COMMITTEE AMENDMENT NO. 2 


Amend the title so as to read: 


A bill to confirm and establish the titles of the States to lands beneath navigable 
waters within State boundaries and natural resources within such lands and waters 
and to provide for the use and control of said lands and resources. 


STATEMENT 


Hearings on S. 1988 and on companion measures introduced in 
the House? were jointly conducted by the Committees on the Judiciary 
of the House of Re spresentatives and the Senate for a total of 17 


days, commencing on February 23, 1948, and concluding on March 18, 
1948 





2H. R. 4999, Bradley; H. R. 5010, Fletcher; H. R. 5099, McDonough; H. R. 5105, Brampbiett, H. R. 5121, 
Allen; H. R. 5128, Jackson: H. R. 5132, Nixon; H. R. 5136, Anderson; H. R. 5162, Allen; H. R. 5167, Poulson; 
H. R. 5238, Passman; H. R. 5273, Graham; H_ R. 5281; Gearhart; H R. 5288, Russell; H, R. 5297, Gossett; 
H. R. 5308, Goff; H. R. 5320, Peterson; H. R. 5349, Colmer; H. R. 5372, Mack: H. R. 5380, Teague: H.R 
5443, Jones; H. R. 5461, Horan; H. R 5531. Hale; H. R. 5536, King: H. R. 5628. Weichel: H. R 5660. Boggs 
and H. R. 5860 Chadwick. 
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I. Support FOR AND OPpposiITION TO THE LEGISLATION 


Supported by public officials 


The measure is actively supported by a large number of organiza- 
tions composed of public officials, among which are (a) the National 
Association of Attorneys General, made up of the attorneys general 
of the 48 States; (6) Conference of Governors, composed of the 
governors of the 48 States; (c) National Association of State Land 
Officials; (d) American Association of Port Authorities; (e) National 
Institute of Municipal Law Officers; (f/f) Council of State Govern- 
ments; (g) Conference of Mayors; (h) Interstate Oil Compact 
Commission; (7) National Association of Secretaries of State; and 
(7) Port of New York Authority. Hon. Millard F. Caldwell, Governor 
of the State of Florida; Hon. J. Strom Thurmond, Governor of the 
State of South Carolina; Hon. William Tuck, Governor of the State 
of Virginia; Hon. Frank Carlson, Governor of the State of Kansas; 
Hon. Beauford H. Jester, Governor of the State of Texas; and Hon. 
Earl Warren, Governor of the State of California, appeared in person 
to support the legislation. Numerous other State governors appeared 
through personal representatives or filed statements in support of the 
legislation. The attorneys general of 38 States appeared in person or 
through their assistants and deputies or filed statements urging the 
adoption of the legislation. Representatives of the State Legislature 
of the State of California appeared in person. Resolutions and 
memorials in support of the legislation were received from a number 
of State legislative bodies. 

Supported by other organizations 


Representatives of other organizations appeared to support the 
bill, including (@) American Bar Association, (6) Texas Bar Associa- 
tion, (c) United States Chamber of Commerce, and (d) Independent 
Petroleum Association of America. Also, numerous organizations 
submitted statements and resolutions supporting the legislation, 
including State teachers’ associations, civic organizations, and com- 
mercial associations. 

Opposition 

It is opposed by the Departments of Justice, Interior, and National 
Defense, and by a few persons and their lawyers, who, under the 
provisions of the Federal Mineral Leasing Act, are attempting to 
obtain from the Federal Government, for a nominal consideration, 
oil and gas leases on parts of the submerged lands that are the subject 
matter of this legislation, some of which applications cover and 
include submerged lands that have been developed for oil and gas 
under State leases by the expenditure of millions of dollars and are 
now producing large quantities of oil. 

The bill was opposed by the legislative counsel of the National 
Grange, who stated, however, that it was the general policy of the 
Grange to assist cooperative associations, some of which are engaged 
in the business of producing, transporting, refining, and marketing 
petroleum and petroleum products to their members and the general 
public as well, and which have also ‘iled application for Federal oil 
and gas leases on hundreds of thousands of acres of the submerged 
lands involved in this legislation. Congressman Sam Hobbs, of 
Alabama, appeared and discussed with the committee his theory 
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that the ‘3-mile belt’? was incapable of actual ownership by any 
nation within the common understanding of such term, but that title 
actually rested in “the family of nations.” A Washington corre- 
spondent of the St. Louis Post-Dispatch also appeared and expressed 
his personal opposition to the bill. 


Il. Purprossr or LEGISLATION 


The purpose of S. 1988, as reported, like that of House Joint Resolu- 
tion 225, which passed the Seventy -ninth C ongress by a very substan- 
tial majority but was vetoed by President Truman, is to confirm and 
establish the rights and claims of the 48 States, long asserted and 
enjoyed with sie approval of the Federal Government, to the lands 
and resources beneath navigable waters within their boundaries; sub- 
ject, however, to the right of the United States to exercise all of its 
constitutional regulatory powers over such lands and waters. 


Ill. History or LEGISLATION 


One hundred and sixty years of unchallenged ownership by the States 


Throughout our Nation’s history the States have been in possession 
of and exercising all the rights and attributes of ownership in the lands 
and resources beneath the navigable waters within their boundaries. 
During a period of more than 150 years of American jurisprudence 
the Supreme Court, in the words of Mr. Justice Black,’ had— 
used language strong enough to indicate that the Court then believed that the 


States also owned soils under all navigable waters within their territorial jurisdic- 
tion, whether inland or not. 


That same belief was expressed in scores of Supreme Court opinions 
and in hundreds of lower Federal courts’ and State courts’ opinions. 
Similar beliefs were expressed in rulings by Attorneys 5 Genet of the 
United States, the Department of the ‘Interior, the War Department, 
and the Navy Department. Lawyers, legal publicists, and those 
holding under State authority accepted this principle as the well- 
settled law of the land. 

As late as 1933, the then Secretary of the Interior, Harold L. Ickes, 
in refusing to grant a Federal oil lease on lands under the Pacific 
Ocean within the boundaries of California, recognized:— 

Title to the soil under the ocean within the 3-mile limit is in the State of Cali- 
fornia, and the land may not be appropriated except by authority of the State 
Claims of States first challenged by Federal officials in 1937 

[It was not until a few applicants for Federal oil leases and their 
attorneys continued to insist that the United States owned the soil 
under navigable waters, that, in the words of Mr. Ickes, “doubt” 
arose in his mind as to which Government owned the — rged 
lands. The “doubt” was first publicly expressed in the Nye resolu- 
tion * introduced in the Seventy-fifth Congress in 1938, and was sub- 
sequently expressed in the Hobbs and O’Connor resolutions * and the 


5 United States v. California (1947), 91 Law Ed. Advance Opinions, p. 1423 

‘Hearings before the Committee on the Judiciary, House of Representatives, 75th Cong., 3d sess., Feb 
ruary 1938, on S. J. Res, 208. 

‘ Hearings before Subcommittee No. 4, Committee on the Judiciary, House of Representatives, 76tb 
Cong., Ist sess., March 1939, on H. J. Res. 176 and 181. 
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Nye and Walsh resolutions ° introduced in the Seventy-sixth Congress 
in 1939, all of which failed of enactment. Had the Congress followed 
the recommendations of the Departments of Interior, Justice, and 
Navy, by enacting any one of the resolutions, it would have attempted 
to appropriate for the United States, without compensation to the 
States, the 3-mile marginal belt as a naval petroleum reserve, and the 
Attorney General would have been authorized to establish through 
judicial proceedings the Government’s title. 

The theory advanced in 1938 and 1939 by the same Federal depart- 
ments which now oppose S. 1988 was to the effect that the United 
States had no right to appropriate the natural resources within the 
submerged coastal lands unless the Congress, as the policy-making 
branch of the Government, asserted what was contended to be a 
dormant right. They spoke of the right as being ‘‘novel’”’ and one 
never before asserted by the United States under the Constitution, 
and as being a right which the States had been asserting and enjoying, 
and would continue to assert and enjoy unless and until the Congress 
changed the policy of the Federal Government. Congress, however, 
did not change the long-existing and recognized policy. 


Congress in 1946 recognized States’ claims 


As a result of continuing threats of Secretary of the Interior Ickes 
to grant Federal leases on portions of the submerged coastal lands, 
resolutions were introduced in 1945 in the Seventy-ninth Congress, 
quieting title to these lands in the States. After extensive bearings,’ 
these resolutions were passed in 1946 as House Joint Resolution 225.8 
However, the reaffirmation of the well-established policy was voided 
through a veto by President Truman.* The House failed to override 
the veto.” 

While the Congress was considering House Joint Resolution 225, 
the Federal officials, being dissatisfied with the continued refusal of 
Congress to appropriate property long claimed by the States, instituted 
on May 29, 1945, a suit against the Pacific Western Oil Corp., a lessee 
of the State of California, to recover part of the submerged lands 
claimed by California and its lessee. 

After House Joint Resolution 225 passed the House by a large vote, 
and while it was pending in the Senate, the suit against Pacific Western 
Oil Co. was voluntarily dismissed by Attorney General Clark, and an 
original action was brought by him in the Supreme Court against the 
State of California, w herein he alleged that the United States ‘‘is the 
owner in fee simple of, or possessed “of paramount rights in and power 
over” the submerged lands within 3 miles of the California coast. 
These two suits were instituted and the latter one against California 
was prosecuted after the Congress had refused in 1938 and again in 
1939 requests of the Attorney General and other Federal officials for 
permission to institute a suit for that purpose. 

The House, in failing to override the veto of House Joint Resolution 
225 was no doubt influenced, as the President had been, by the pending 
litigation. 

* Hearings before Committee on Public Lands and Surveys, U. 8. Senate, 76th Cong., Ist sess., March 
1939, on S. J. Res. 83 and 92. 

7 Joint hearings, Committee on the Judiciary, House of Representatives, and a special subcommittee of 
the Senate Judiciary Committee, 79th Cong., Ist sess.,on H. J. Res. 118 et al.; hearings before the Committee 
on the Judiciary, U 8. Senate, 79th Cong., 2d sess., on 8. J. Res. 48 and H. J. Res. 225. 

§ 92 Congressional Record 9642, 10316 (1946). 


*92 Congressional Record 10660 (1946). 
© 92 Congressional Record 10745 (1946). 
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Decision of Supreme Court denying California ownership 

On June 23, 1947, the Supreme Court rendered its opinion in the 
case of United States v. California, and on October 27, 1947, a decree 
was entered which reads, in part, as follows: 

1. The United States of America is now, and has been at all times pertinent 
hereto, possessed of paramount rights in, and ful! dominion and power over, the 
lands, minerals, and other things underlying the Pacific Ocean lying seaward of 
the ordinary low-water mark on the coast of California, and outside of the inland 
waters, extending seaward three nautical miles and bounded on the north and 
south, respectively, by the northern and southern boundaries of the State of 


California. The State of California has no title thereto or property interest there- 
in 


In the Court’s majority opinion, Mr. Justice Black said: 


The crucial question on the merits is not merely who owns the bare legal title 
to the lands under the marginal sea. The United States here asserts rights in 
two capacities transcending those of a mere property owner. 

He then proceeded to define those two capacities as that of national 
defense and of conducting foreign relations. 

Mr. Justice Black, in the majority opinion, stated further: 

As previously stated this Court has followed and reasserted the basic doctrine 
of the Pollard case many times. And in doing so it has used language strong 
enough to indicate that the Court then believed that States not only owned tide- 
lands and soil under navigable inland waters, but also owned soils under all 
navigable waters within their territorial jurisdiction, whether inland or not. 

Thus the Court by its decision not only established the law differ- 
ently from what eminent jurists, lawyers, and public officials for more 
than a century had believed it to be, but also differently from what 
the Supreme Court apparently had believed it to be. 

This committee, having heard the testimony of many able and dis- 
tinguished State attorneys general, of representatives of the American 
Bar Association and State bar associations, and of other able and dis- 
tinguished jurists and lawyers, is of the opinion that no decision of the 
Supreme Court in many years has caused such dissatisfaction, con- 
fusion, and protest as has the California case. We have heard it 
described in such terms as “novel,” “strange,” ‘extraordinary and 
unusual,”’ ‘“‘creating an estate never before heard of,’ ‘‘a reversal of 
what all competent people believed the law to be,” ‘‘creating a new 
property interest,’ “a threat to our constitutional system of dual 
sovereignty,” “a step toward the nationalization of our natural 
resources,”’ “causing pandemonium,” ete 
Power of Congress to reestablish long-accepted policy of State ownership 

The committee recognizes that it is within the province of the 
Supreme Court to define the law as the Court believes it to be at the 
time of its opinion. However, the Supreme Court does not pass upon 
the wisdom of the law. That is exclusively within the congressional 
area of national power. Congress has the power to change the law, 
just as the Supreme Court has the power to change its interpretation 
of the law by overruling pronouncements in its former opinions which 
have been accepted as the law of the land. Therefore, in full accept- 
ance of what the Supreme Court has now found the law to be, Con- 
gress may nevertheless enact such legislation as in its wisdom it deems 
advisable to solve the problems arising out of the decision. 

Indeed, the power of the Congress to establish the law for the future 
as it was formerly believed to be, was, in effect, recognized by the 
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Court in the California case for it held in connection with the lands in 
question that the power of Congress under article IV, section 3, clause 
2 of the Constitution to dispose of territory or other property of the 
United States was without limitation; and that it would not be assumed 
that— 

Congress, which had constitutional control over Government property, would 
execute its powers in such way as to bring about injustices to States, their sub- 
divisions, or persons acting pursuant to their permission. 

Many witnesses testified that they construed the opinion as an 
invitation or recommendation to the Congress to consider the legis- 
lative question as to whether in the public interest the States should 
continue in possession of, and exercise State control of, the submerged 
lands within their boundaries, or the Federal Government should 
take from the States these lands and hereafter exercise all control 
over them. 


IV. Supreme Court Decision Makes L&GIstATION NECESSARY 

When House Joint Resolution 225 was passed by the Congress, 
there existed only a threat to the long-established and settled policy of 
State ownership of these lands. Now, as a result of the reversal of 
this policy by the Supreme Court’s opinion in the California case, 
there exists, in the words of Attorney General Clark," “a variety 
of unusually complex problems which must be resolved.” 

The committee deems it imperative that Congress take action at 
the earliest possible date to clarify the endless confusion and multitude 
of problems resulting from the California decision, and thereby bring 
to a speedy termination this whole controversy. Otherwise inequities, 
injustices, vexatious and interminable litigation, and the retardment 
of the much-needed development of the resources in these lands will 
inevitably result. 


Issue of title is confused 


While the Supreme Court decreed that California was not the 
owner of the 3-mile marginal belt, it failed expressly to decree that 
the United States was the owner. Furthermore, although requested 
by the Attorney General, and others appearing amici curiae, the 
Court refused to hold that the United States was the “owner in fee 
simple” or had “paramount rights of proprietorship” in such 3-mile 
belt. 

“Fee simple” and “proprietorship” are words commonly used in 
law to denote ownership, while the words “‘ paramount rights in and 
full dominion over’’ employed by the Court are foreign to the law of 
real property. 

Attorney General Clark expressing the view that paramount rights 
and full dominion signified a title even higher than a fee simple 
testified: 

They said to us in effect, go ahead and get the oil. That is what the effect of 
the opinion is. What more could the Supreme Court have held? If it held that 
we had fee simple title, something might. come up some day on this particular land. 
This is a novel decision. This land is under water. It is in the 3-mile belt 
* * * So they did not want to be bound by any fee simple proposition. 

So they could have said fee simple title, they could have said any of the descrip- 
tive terms that we use with reference to titles, but they might have found them- 





4 Letter to the President dated October 30, 1947. 
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selves in difficulty later on when someone else might have claimed that all you 
have said here is that the United States had fee simple title. 

Mr. Justice Frankfurter, in his dissenting opinion, had difficulty in 
determining the meaning and legal significance of the words used by 
Mr. Justice Black in the majority opinion, stating that: 

rhe Court, however, grants the prayer but does not do so by finding that the 
United States has proprietary interests in the area. To be sure it denies such 
proprietary rights in California “ie 

Of course the United States hes ‘paramount rights” in the sea belt of Cali- 
fornia—the rights that are implied by the power to regulate interstate and foreign 
commerce, the power of condemnation, the treaty-making power, the war power. 
We have not now before us the validity of the exercise of any of these paramount 
rights. Rights of ownership are here asserted—and rights of ownership are 
something else Ownership implies acquisition in the various ways in which iand 
is acquired—by conquest, by discovery and claim, by cession, by prescription, 
by purchase, by condemnation. ‘““hen and how did the United States acquire 
this land? ; 

The fact that these oil deposits in the open sea may be vital to the national 
security, and important elements in the conduct of our foreign affairs, is no more 
relevant than is the existence of uranium deposits, wherever they may be, in 
determining questions of trespass to the land of which they form a part. 

Mr. Justice Reed said in his dissent: 

This ownership in California would not interfere in any way with the needs or 
rights of the United States in war or peace. The power of the United States is 
plenary over these undersea lands precisely as it is over every river, farm, mine, 
and factory of the Nation 

Many witnesses were of the opinion that the construction of para- 
mount rights as including fee ownership would, if carried to its logical 
conclusion, destroy the basic legal distinction between governmental 
powers under the Constitution on the one hand, and State or private 
ownership of real property on the other, because the ‘‘} aramount 
powers”’ of the United States do not depend upon whether the point 
at which they may need to be exercised is above or below low-water 
mark or on one side or the other of a line dividing a bay from the 
coastal waters. 

Many witnesses expressed the opimion that the title was left 
suspended in mid-air, leaving the property ownerless, contrary to the 
basic concept of our common law that legal title to every piece of 
property must exist in someone; others expressed the view that the 
Supreme Court held. in effect, that Congress, as the policy-making 
branch of the Federal Government, had the power, in the first instance 
to determine who shall be the owner of the lands. 

The theory that title to the 3-mile belt was in “the family of 
nations,’ expressed by Congressman Hobbs of Alabama, was also 
adhered to by representatives of the Navy Department in 1938 and 
1939. With respect to inland waters, Congressman Hobbs agreed 
that the paramount rights of the Federal Government, as defined by 
the Supreme Court in UU. S. v. California, might likewise be exercised 
for the purposes of national defense and international negotiations. 

Mr. Justice Black, in speaking for the majority of the Court in 
the California case, said: 

The very oi! about which the State and Nation here contend might well become 
the subject of international dispute and settlement. 


If the Court in making the statement had reference to the military 
power of a foreign nation to dispute the rights of the States to take 
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oil under submerged lands within their boundaries, then the same state- 
ment could correctly be made about oil under uplands, providing, 
of course, the foreign nation possessed a military force strong enough 
to compel a settfement by the United States. However, if the state- 
ment was made because the Congress had never legislatively asserted 
on behalf of the United States or the States title to the submerged 
lands within their boundaries, then we think that is all the more 
reason why the Congress should now remove all doubt about the title 
by ratifying and confirming the titles long asserted by the various 
States, subject always, of course, to the paramount powers of the 
Federal Government under the Constitution, which titles have never 
been disputed by any foreign nation. 

The committee is unable to determine whether or not the Supreme 

Court held that the United States has actual title in and to the sub- 
merged coastal lands adjacent to California, but it is obvious that 
Congress has the power to legislate in any event, for, as the Court 
said, the Federal Government has— 
the paramount right and power to determine in the first instance when, how, and 
by what agencies, foreign or domestic, the oil and other resources of the soil of the 
marginal sea, known or hereafter discovered, may be exploited. 
On the other hand, if the Federal Government does have a fee-simple 
title to these lands and even something greater and paramount to title 
as contended by the Attorney General of the United States, then the 
Congress, under the authority of article IV, section 3, clause 2, of the 
Constitution, has unlimited control over such lands and may dispose 
of them in such manner as it deems in the public interest. The 
committee is, therefore, of the opinion that S. 1988, as reported if en- 
acted, will establish, confirm, and vest in the littoral States, which 
have since the formation of our Union claimed title to the marginal 
belt, such title and rights as the Federal Government has, subject to 
the reservations contained therein. 


UNITED STATES SOVEREIGNTY AFFECTED 


The Court held unconditionally, ‘that California is not the owner 
of the 3-mile marginal belt along its coast,’’ but failed to hold that 
title was in the Federal Government. 

The Attorney General of the United States and certain interveners 
expressly and forcefully urged that the United States be decreed to 
have ‘“‘proprietorship”’ of these lands and the resources therein but it 
is strikingly significant that the Court refused to do so. 

Thus, the opinion presents the legal anomaly of holding that the 
defendant does not have title to the property involved but failing to 
hold that the plaintiff does have title. 

It is beyond doubt that the Federal Government cannot assert any 
lawful control over lands or resources that are not located within the 
borders of the several States or the Territories or which has not been 
committed to it by treaty or other international negotiations. 

In Massachusetts v. Manchester, the Supreme Court said: 


There is no belt of land under the sea adjacent to the coast which is the property 
of the United States and not the property of the States. 


Since the Court has held that the 3-mile belt is in the “open sea” 
and that “California is not the owner of the 3-mile belt along its 
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coast,’”’ and has expressly refused to hold that the United States does 
have “‘proprietorship” in such lands, then it is an inescapable conse- 
quence of the opinion that the Federal Government has been divested 
of Federal sovereignty over the lands and resources therein, which all 
courts and lawyers have heretofore recognized, subject to the consti- 
tutional limitations. 

The opinion gives comfort to the view expressed by Congressman 
Sam Hobbs, of Alabama, and counsel for the Navy in 1938 and 1939 
when the Nye and Hobbs resolutions were being considered by the 
Congress and the view later expressed by Congressman Hobbs before 
the subcommittee considering S. 1988, that the United States does 
not own the 3-mile marginal belt but title to this area is actually in 
the ‘family of nations.” 

The language of the opinion in other respects also emphasizes the 
fact that the Court considers this area outside the sovereignty of the 
United States and that the exercise of Federal rights with respect to 
the 3-mile marginal belt is dependent upon the sheer military force 
of the United States to appropriate such lands and the resources 
therein to its own use. In this connection, the Court said: 

Whatever any nation does in the open sea which detracts from its common 
usefulness to nations or which another nation may charge detracts from it, is a 
question for consideration among nations as such and not their separate govern- 
mental units. * * * The very oil about which the State and the Nation 


here contend might well become the subject of international dispute and settle- 
ment. 


The question of national sovereignty raised by the opinion of the 
Court makes it highly important that the Congress act to recognize 
the long asserted titles of the several States to all lands and resources 
within their lawfully established boundaries, which have never been 
disputed by any foreign power, and thus preserve the constitutional 
sovereignty of the U nited States over these lands. 


Applicability of California decision to other coastal and Great Lakes 
States 

The Attorney General of the United States testified that he intended 
to bring in the near future similar suits against other Coastal States 
and that, although each State would probably urge ‘‘special defenses” 
based upon the law and facts under which it joined the Union, the 
California decision was a precedent for the suits he intended to bring 
against other States. 

The attorneys general of several Great Lakes States and other 
qualified witnesses testified that the California case was likewise a 
precedent which the Federal Government could properly urge in any 
suit against the Great Lakes States to recover for the F ederal Govern- 
ment the submerged areas under the Lakes within the boundaries of 
such States. These witnesses called attention to the fact that the 
Supreme Court in /llinois Central Railroad v. Illinois (146 U.S. 387) 
held that because the Great Lakes partook of the nature of the open 
sea, the same rule of ownership would be applied to them that had 
been followed by the Court with reference to ownership of lands “under 
tide waters on the borders of the sea.’””’ These witnesses also pointed 
out that the Great Lakes are located on an international boundary 
and the Federal Government has the same right to conduct inter- 
national negotiations involving the Lakes as it does with respect to 
the 3-mile belt off the shore of California. 
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The Attorney General of the United States when questioned on 
the applicability of the rule as announced in the California case to 
the submerged lands of the Great Lakes within the borders of the 
Great Lakes States was somewhat equivocal. He insisted that 
Lake Michigan was wholly an inland lake and, consequently, in his 
opinion, the rule in the California case could not apply in Lake 
Michigan. He also stated it to be his opinion that the rule would 
not apply with respect to the other Great Lakes. However, he was 
frank to say that this was a personal opinion without study and that 
he had not conferred with or consulted other members of his staff on 
this point. The Attorney General also conceded that all of the 
Great Lakes except Lake Michigan constituted international-boundary 
waters. Later in the testimony it was developed that the Chief of 
the Land Division of the Department of Justice and others in thst 
Department had, soon after the Court decided the California case, 
held the opinion that in the event the United States should discover 
anything of value in the beds of the Great Lakes that it needed for 
national defense or which should become the subject of international 
negotiations, the Government could then, under the theory of the 
California case, assert its paramount power and full dominion over 
the lands and resources in such lands lying under the waters of the 
Great Lakes to the same extent and with the same force and effect 
as it had done within the 3-mile belt on the coast of California. 

Apparently, in anticipation that the rule applicable to California 
submerged lands would be applied to the Great Lakes, an applicant 
following the California case applied to the Department of the Interior 
for a Federal oil lease on a part of Lake Michigan within the boundaries 
of the State of Michigan; thus, the State of Michigan is at the moment 
actually confronted with this legal problem, and it follows that the 
other States bordering on Lake Michigan and the other Great Lakes 
are directlv affected 

The implications in the California decision have clouded the title 
of every State bordering on the sea or on the Great Lakes, and the 
committee is unable to estimate how many years it would take to 
adjudicate the question of whether the decision is applicable to other 
coastal and to the Great Lakes States. We are certain that until the 
Congress enacts a law consonant with what the States and the Supreme 
Court believed for more than a century was the law, confusion and 
uncertainty will continue to exist, titles will remain clouded, and years 
of vexatious and complicated litigation will result. 


Uncertainty as to what constitutes the marginal sea as distinguished 
from inland waters 

Much testimony was introduced to show the extreme complexities 
arising in any attempt to locate the precise line demarking the open 
sea from bays, harbors, ports, sounds, and other inland waters. For 
example, since the shores are constantly changing, what date should 
be used to fix the location of the low-water mark? What is a bay, a 
sound, ete ? At what precise point does a bay become a part of the 
open sea? Are waters landward of offshore islands inland waters? 
Are uplands formed by nature subsequent to the date of fixing the 
low-water mark subject to “the paramount power” of the United 
States as defined by the Court’s opinion? Are uplands which have 
become submerged to be considered subject to State or Federal con- 
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trol? Are ports which are created by construction of breakwaters a 
part of the open sea? 

The Department of Justice and the State of California are now 
engaged in a controversy in the Supreme Court over the establishment 
of a line demarking the 3-mile belt claimed by the United States, and 
certain bays and harbors claimed by California. This particular con- 
troversy involves only three smal] segments of the California Coast 
covering less than 150 of the State’s 1,200 miles of coast line. Other 
similar controversies are inevitable. 

The testimony showed that in the first case involving a demarkation 
line the Federal Government is claiming as a part of the 3-mile belt 
submerged lands heretofore historically considered and recognized as 
being within the bays. How long it would require even to litigate 
these questions on the California coast alone is unknown. [f the 
California decision is applicable to the entire coast line of the United 
States, as claimed by the Department of Justice, the litigation would 
be interminable. 

Unless S. 1988 as reported, is enacted, confusion will exist as to the 
ownership and taxability of, and powers over, bays and the 3-mile belt, 
and their development necessarily will be retarded. We consider it 
against the public interest for the Federal Government to commence a 
series of vexatious lawsuits against the sovereign States to recover sub- 
merged lands within the boundaries of the States, traditionally looked 
upon as the property of the States under a century of pronouncements 
by the Supreme Court reflecting its belief that the States owned these 
lands 


Uncertainty as to resources to which decision is applicable 
The Court decreed that the Federal Government has— 

paramount rights in and full dominion and power over, the lands, minerals, and 
other things underlying the Pacific Ocean— 

in the 3-mile belt. Despite the fact that the Federal officials now in 
office disclaim any present desire to take anything except oil, such 
disclaimer is not conclusive. The testimony shows there is much 
concern over whether the words “other things” used in the decree 
include sand, gravel, sponges, kelp, oysters, clams, shrimp, crabs, 
saltwater-fish, etc. Certainly, if the Government has the “para- 
mount power” and full dominion over the ‘‘3-mile belt’? and can, 
therefore, take without compensation one of its resources, it can 
likewise take all of its resources. A case is now pending in the 
Supreme Court in which certain individuals are contending that under 
the decision, the State of South Carolina has no power to regulate 
fishing off its coast and within the historical boundary of the State. 


Uncertainty as to title of inland States to navigable waters within their 
boundaries 


State officials from every inland State in the Union, except three, 
testified or submitted statements that in their opinion the decision 
had clouded the long-asserted titles of the inland States to lands and 
natural resources below navigable waters within the boundaries of the 
inland States. Judge Manley O. Hudson, professor of international 
law at Harvard for the past 25 years and former member of the World 
Court at The Hague, A tified: 


Was the rule as to State ownership of the beds of navigable inland waters 
transplanted to the marginal sea? Or was not the rule as to ownership of the 
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marginal sea transplanted to the navigable water of the bays and rivers? I think 
even a casual reading of the judicial pronouncements will show it was the latter. 
In the English case of the Royal Fishery of the River Banne, decided in 1610 
(80 Eng. Rep. 540), it was said: 

“The reason for which the King hath an interest in such navigable river, so 
high as the sea flows and ebbs in it, is, because such river participates of the 
nature of the sea, and is said to be a branch of the sea so far as it flows.”’ 

To give an American interpretation to the same effect, the Supreme Court 
said in Barney v. Keokuk (94 U.S. 324) that the principles applicable to tidewaters 
“are equally applicable to all navigable waters.” There is the progression. The 
original planting was in the marginal sea; the transplanting was in other navigable 
waters. Not from the inland waters to the marginal sea, but from the marginal 
sea and tidewaters to navigable waters inland. 

The rationale of the so-called inland water rule was eigenen 
attacked by the Attorney General of the United States in the Cal- 
ifornia case. Although he did not ask that it be overruled, he did 
state that “the tidelands and inland waters rule is believed to be 
erroneous.” * 

The Supreme Court has as much power to overrule its prior decisions 
laying down the inland-water rule as it had power to change its belief 
regarding ownership of the marginal belt within the boundaries of the 
States; and it may well do so in view of its holding in the California 
case, unless Congress acts to establish the law for the future. There 
was testimony expressing the view that the Federal Government 
now had the right to take oil, gas, oysters, and other resources from 
under navigable inland waters, without compensation. 


V. Wuart Disposition OF THE SUBMERGED LANDs WITHIN STATE 
BounpbARIEs Witt BE IN THE PuBLIC INTEREST 


Since legislation by the Congress is necessary before the States can 
continue efficient management of the submerged lands, or before the 
Federal Government could assume such management, two questions 
must be considered: (1) Should the principles of equity govern the 
Congress and the rights and powers of the States as they existed prior 
to the California decision, be confirmed? and (2) Will the public 
interest be best served by leaving the management of these lands in 
the several States or by transferring to a Federal bureau? 


WHAT ARE THE EQUITIES INVOLVED? 


The Supreme Court stated in the California decision that the Court 
could not and did not— 
assume that Congress, which has constitutional control over Government prop- 
erty, will execute ite powers in such way as to bring about injustices to States, 
their subdivisions, or persons acting pursuant to their permission. 

The President has stated there was no desire on the part of the 
administration— 


to destroy or confiscate any honest or bona fide investment. 


It is uncontraverted that improvements of the lands in question 
have been made at great expense to public and private agencies in the 
bona fide belief of the States’ authority over them. Whether equity 
should be done necessarily raises the question of how these equities 
came into existence. The committee finds they exist because of the 





2 Brief. United States. in U. S. v. California, p. 72. 
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affirmative acts of ownership by the States carmed on over a long 
period with the acquiescence and consent of the Federal Government. 
Federal Government has traditionally obtained grants from the States 

At the request of executive departments of the Federal Govern- 
ment, the States have deeded to the United States portions of their 
submerged lands lying outside the inland waters and within the 
3-mile belt. (See Government’s brief, p. 227 et seq. and appendix to 
California’s brief, p. 169 et seq. in U. S. v. California.) In 14 separate 
instances, from 1889 to 1941, grants of such lands admittedly outside 
inland waters were made by the States of Washington, California, 
Texas, Florida, and South Carolina. In another 22 instances, from 
1847 to 1943. grants were made by the States of Massachusetts, 
Rhode Island, and California involving lands which. according to the 
Government’s brief referred to above, might be considered under 
either inland or marginal sea waters. Since 1790 an additional 159 
grants of submerged lands have been made by practically every 
coastal State, but the Government claimed in its brief that they 
covered only inland waters. 

These facts establish conclusively that the States, during more than 
a century, have been exercising the highest rights of ownership by 
conveying to the United States a part of the submerged lands within 
their boundaries. 


Possession and use of submerged coastal lands by the States 

The earliest assertions by the States of proprietary rights in their 
submerged lands arose in connection with regulation of fishing. 
Except in a few instances, where international treaties were involved, 
State control of fishing in navigable waters, within the State’s bounda- 
ries, has been exclusive. The principal basis for this right to control 
fishing rests upon the proprietary rights of the State to the waters and 
the soil thereunder.“ Proprietary rights further have been exercised 
by granting leases for harvesting kelp, removing sand, gravel, shells, 
sponges, ete. States and their grantees have expended millions of 
dollars to build piers, breakwaters, jetties, and other structures, to 
install sewage-disposal systems and to fill in beaches and reclaim 
lands. During the past two decades California, Louisiana, and Texas 
have been leasing substantial portions of the lands in question for 
oil, gas, and mineral development. California commenced such 
leasing in 1921 and Texas in 1926. Other States, including Washing- 
ton, Florida, Mississippi, North Carolina, and Maryland, have made 
leases for like purposes. States have levied and collected taxes upon 
interests in and improvements on these lands. It appears to the 
committee that the States have exercised every sovereign right 
incident to the utilization of these submerged coastal lands. 


Recognition of State ownership by Congress 


In 1850 Congress approved the constitutional boundaries of Cali- 
fornia upon its admission to the Union. Its boundaries were specifi- 
cally described as extending 3 miles into the Pacific Ocean. In 1859 
Congress admitted Oregon into the Union with its constitutional 
boundaries specifically defined as being 1 marine league from its coast 
line. In 1868 Congress approved the Constitution of Florida, in 


vba Smith v. Maryland (18 How. 74), McCready v. Virginia (94 U. S. 394), Manchester v. Mass. (139 
8. 234) 
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which its boundaries were defined as extending 3 marine leagues sea- 
ward and a like distance into the Gulf of Mexico. Texas’ boundary 
was fixed 3 marine leagues into the Gulf of Mexico at the time it 
was admitted to the Union in 1845 by the annexation agreement. 
In 1889 Congress approved the Constitution of the State of Wash- 
ington, which defined its boundary as extending 1 marine league into 
the ocean and which specifically asserted its ownership to the beds of 
all navigable waters within the territorial jurisdiction of the State. 
In 1898, i in extending the homestead laws to Alaska, Congress declared 
that nothing should impair the title of any State to be created out 
of the Alaskan Territory to the beds of its navigable waters which 
was defined as including tidal waters up to the line of ordinary high 
tide. It must be remembered that at the time of these actions by 
the Congress it was the universal belief that the States owned the 
beds of all navigable waters within their territorial jurisdiction, 
whether inland or not. 

In 1938 and 1939 the Congress failed to enact legislation asserting 
ownership of submerged lands in the Federal Government, and in 1946 
the Congress confirmed States’ ownership of such lands by enactment 
of House Joint Resolution 225, which was vetoed by President 
Truman. 

These affirmative acts by the Congress, and its failure to deny 
State ownership at any time in our history, establish conclusively 
that the congressional policy, at least since 1850, consistently has 
been to recognize State ownership of the lands in question. 


Recognition of State ownership by the executive departments 


Many attorneys general have approved, over a period of 100 years, 
as required by law, the title to the submerged coastal lands granted 
to the United States by the States. The War and Navy Depart- 
ments have treated these lands as owned by the States since the 
Departments originated most of the requests for State grants of such 
lands to the United States. In some 30 opinions, from 1900 to 1937, 
the Department of the Interior ruled that ownership of the soil in the 
3-mile belt was in the respective States. A quotation from one of 
these decisions rendered February 7, 1935, will illustrate the opinion 
of the Interior Department: 

It is not questioned that the land lies below the level of ordinary high tide of 
the Pacific Ocean. * * * 

“Upon the admission of California into the Union upon equa) footing with the 
original States, absolute property in, and dominion and sovereignty over, all soils 
under the tidewaters within her limits passed to the State, with the consequent 
right to dispose of the title to any part of said soils in such manner as she might 
deem proper, * * *” (Weber v. Harbor Commissioners, 18 Wali. 57, 65) 

The Department, therefore, has no jurisdiction over the subject matter This 
rule is regarded as decisive and binding on the Department. * * 


In its opinion in the California case the Supreme Court agrees that 
the facts above discussed are— 


undoubtedly consistent with the belief on the part of some Government agents 
at the time that California owned all, or at least a part, of the 3-mile belt. 

The facts are conclusive that at least prior to 1937 the policy of the 
executive departments of the Government has consistently been to 
recognize State ownership of the submerged lands, whether inland or 
not, within the territorial jurisdication of the State. 
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Recognition of State ownership by the judiciary 


The evidence conclusively establishes that prior to the California 
decision the Supreme Court had in more than 30 cases, covering the 
period 1842 to 1935, announced the principle that the States owned 
the soils under all navigable waters within their territorial jurisdiction 
whether inland or not. A few examples of the language used in these 
decisions follow [emphasis supplied]: 


For when the Revolution took place the people of each State became themselves 
sovereign, and in that character hold the absolute right to all their navigable waters 
and the soils under them * * * (Martin v. Waddell. 16 Peters 367, 410 
(1842)). 

All soils under the tidewaters within her limits passed to the State (Weber v. 
Harbor Commissioners, 18 Wallace 57, 66 (1873)) 

It is the settled law of this country that the ownership of and dominion and 
sovereignty over lands covered by tidewaters, within the limits of the several States, 
belong to the respective States within which they are found, * * * (Jilinois 
Central R. R. Co. v. Illinois, 146 U. 8. 387 (1892)). 

The soils under tidewaters within the original States were reserved to them 
respectively, and the States since admitted to the Union have the same sovereignty 
and jurisdiction to such lands within their borders as the original States possessed 
(Borax Consolidated v. Los Angeles, 296 U.S. 10, 15 (1935)) 


The committee takes cognizance of the fact that the word “‘tide- 
waters” as applied to the facts in the cases cited above could not 
refer merely to the strip of land between high- and low-water mark. 
Indeed, it was held by the Supreme Court of the United States in 
Manchester v. Mass. (139 U. 5. 258) that the term ‘‘tidewaters” 
includes the 3-mile belt. 

The above citations are by no means isolated instances. Similar 
expressions have been used in Supreme Court opinions written by some 
of the most outstanding jurists in American history. Among them 
are Chief Justices Waite,“ Fuller,"> White,’® Taft,’’ Stone,'® and 
Justices Lamar,’® Gray,” Holmes,” Brandeis,” and Cardozo.” 

Hon. Manley O. Hudson, appearing at the request of Texas, after 
citing and quoting from a number of cases by the Supreme Court, 
commented on the expressions of the Court as follows: 


It is an imposing array of pronouncements—as imposing for their consistency 
as for the repetition. Mr. Justice Black says with becoming modesty that the 
Court “has used language strong enough to indicate that the Court then’’—that is, 
over a period of a hundred vears—‘“‘believed that States not only owned tidelands 
and soil under navigable inland waters, but also owned soils under all navigable 
waters within their territorial jurisdiction, whether inland or not.’”’ He could 
have added that for generations lawyers, good lawyers, careful lawvers, all over 
the country believed the same thing, that they advised their clients that such was 
the law, and that acting on that advice their clients invested millions of their 
money and years of their energy in improvements and installations 


The evidence is conclusive that not onlv did our most eminent 
jurists so believe the Jaw to be, but such was the belief of lower Federal 
court jurists and State supreme court jurists as reflected by more than 
200 opinions. The pronouncements were accepted as the settled 
law by lawyers and authors of leading legal treatises. 


™ McCready v. Virginia (04 U.S. 391, 394 (1876)). 

BS Louisiana v. Mississippi (202 U.S. 1, 52 (1906)) 

® Re The Abby Dodge (223 U. 8. 166, 174 (1£12)). 

v Appleby v. N. ¥. (271 U. 8. 364, 381 (1926)) 

8 U. S. v. Oregon (295 U.S. 1, 14 (1935)). 

® Knight v. U. S. Land Ass n. (142 U.S. 161, 183 (1891)) 

® Shively v. Bowlby (152 U. 8. 1, 57 (1894)) 
( 1 Tlardin v. Shedd (190 U. 8. 508, 519 (1903)), U. S. v. Chandler-Dunhar Water Power Co. (209 U. S. 447, 451 
1908) ) 

22 Port of Seattle vy. Oregon & W. RR. Co. (255 U.S. 56, 63 (1921)). 

% New Jersey v. Delaware (291 U. 8. 361, 373 (1934)). 
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The present Court in the Califorma decision did not expressly 
overrule these prior Supreme Court opinions but, in effect, said that 
al] the eminent authorities were in error in their belief. 

For the first time in history the Court drew a distinction between 
the legal principles applicable to bays, harbors, sounds, and other 
ialand waters on the one hand, and to submerged lands lying seaward 
of the low-water mark on the other, although it appears the Court had 
ample opportunity to do so in many previous cases, but failed or refused 

to draw such distinction. In the California decision the Court refused 
to apply what it termed ‘“‘the old inland water rule” to the submerged 
coastal lands; however, historically speaking, it seems clear that the 
rule of State ownership of inland waters is, in fact, an offshoot of the 
marginal sea rule established much earlier. 

Equity best served by establishing State ownership 

The repeated assertions by our highest Court for a period of more 
than a century of the doctrine of State ownership of all navigable 
waters, whether inland or not, and the universal belief that such was 
the settled law, have for all practical purposes established a principle 
which the committee believes should as a matter of policy be recog- 
nized and confirmed by Congress as a rule of property law. 

The evidence shows that the States have in good faith always treated 
these lands as their property in their sovereign capacities; that the 
States and their grantees have invested large sums of money in such 
lands; that the States have received, and anticipate receiving large 
income from the use thereof, and from taxes thereon; that the bonded 
indebtedness, school funds, and tax structures of several States are 
largely dependent upon State ownership of these lands; and that the 
legislative, executive, and judicial branches of the Federal Government 
have always considered and acted upon the belief that these lands were 
the properties of the sovereign States. 

If these same facts were involved in a dispute between private 
individuals, an equitable title to the lands would result in favor of 
the person in possession. The Court in the California case states, as 
a matter of law, that the Federal Government— 
is not to be deprived of those interests by the ordinary court rules designed par. 
ticularly for private disputes over individually owned pieces of property; * * 

The effect of this rulimg of the Court isto place the State of California 
in the same legal position as an individual, thereby depriving it of its 
status as a sovereign. It should be noted that the case of U. S. v. 

California was a controversy between two sovereigns, namely, the 
U nited States on the one hand and the State of California on the other, 
both of which occupied equal dignity as sovereigns. The sovereign 
rights enjoyed by the United States were in the first instance derived 
from the States and the sovereign powers of the United States can 
rise no higher or have any greater effect than that which was delegated 
to the Central Government by the Constitution. The committee 
believes that, as a matter of policy in this instance, the same equitable 
principles and high standards that apply between individuals, should 
be applied by Congress as between the National Government and the 
sovereign States. (See Indiana v. Kentucky, 136 U.S. 479, 500 (1890) ; 
U.S. v. Teras, 162 U.S. 1, 61 (1896); New Mexico v. Texas, 275 U.S. 
279 (1927).) 
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Therefore, the committee concludes that in order to avoid injustices 
to the sovereign States and their grantees, legislative equity can best 
be done by the enactment of S. 1988. 


S. 1988 is not a gift to the States in any equitable sense 

Attorney General Clark and Secretary Krug insisted that S. 1988 
constituted a gift from the Federal Government to the several 
coastal States. Such objection, if it be one, must be predicated upon 
the assumption that S. 1988 will take from the United States 
Government some property right which it has heretofore enjoyed, and 
vest in the States rights and interests not hitherto enjoyed by the 
States. Such is not the case. The Federal Government has never, 
prior to 1937, asserted any right in the submerged tidelands, has never 
enjoyed any rights, either in its sovereign or proprietary capacity over 
such lands, but at all times, from the inception of the Government 
and prior to 1937, acting through its executive agencies, recognized 
that unqualified ownership was in the coastal States and that such 
States had full and complete sovereignty and dominion over these 
lands, subject to the constitutional right of the Federal Government 
to regulate commerce. The committee cannot agree that the relin- 
quishment by the Federal Government of something it never believed 
it had, and the confirmation of rights in the States which they always 
believed they did have and which they have always exercised, can be 
properly classified as a “gift,” but rather a mere confirmation of titles 
asserted under what was long believed and accepted to be the law. 
On the basis of such belief and acceptance the States and their citi- 
zens have made large investments, in good faith, that would now be 
wiped out by the rule announced in the California case. 
‘The Congress, in the exercise of its policy powers, is not and should 
not be confined to the same technical rules that bind the courts in 
their determination of legal rights of litigants. Too many people 
have acted over too long a period of time under a justifiable and reason- 
able belief for the Congress to refuse to vest in the States the submerged 
lands within their boundaries, merely because of the lack of a technical 
legal consideration moving from the States. 


Inland States to not look upon S. 1988 as a gift 


Representatives of the Federal Government have implied that the 
so-called gift will result to the detriment of inland States. If any 
great wrong were being done the inland States by S. 1988, the 
States being harmed would have protested its enactment. Not one 
State official appeared before the committee to oppose it. The gov- 
ernors, attorneys general, or other State officials of a total of 45 States 


have vigorously urged its enactment. 


IT IS NOT IN THE PUBLIC INTEREST THAT ADMINISTRATION AND CONTROL 
OF SUBMERGED LANDS BE TRANSFERRED FROM THE STATES TO THE 
FEDERAL GOVERNMENT 


This problem, as suggested by Mr. Justice Frankfurter, ‘‘involves 
many far-reaching, complicated, historic interests.’”” Here we have 
the broad question whether Congress should confirm or whether it 
should reverse the traditional and long-accepted policy and practice 
that submerged lands within a State’s boundary and all resources 











20 TITLES TO LANDS BENEATH NAVIGABLE WATERS 


therein belong in a proprietary sense to the States, subject, of course, 
to all powers delegated to the United States by the Constitution. 
This far-reaching historic policy should be reversed only if the 
national interest demands such reversal. The committee is of the 
opinion that not only will the public interest be best served by 
confirming the rights of the States but that common justice and 
equity require such action. 

The only reason advanced by the Federal officials who advocate 
the change is their desire for Federal management of the production 
of oil. It is noteworthy that the controversy had its inception in 
1937 by reason of the Federal departments’ attempt to secure con- 
gressional sanction of their plans to assume control of the oil fields 
off the California coast. The subject matter of the litigation insti- 
tuted by the Department of Justice and resulting in the decision in 
United States v. California was oil. The Departments of the Interior, 
Justice, and Defense base their objection to the continuance of State 
management of submerged lands on the sole ground that such lands 
contain valuable oil deposits. In their testimony the representatives 
of the Federal departments have admitted that they are not interested 
in anything but theoil. The Government’s management bill (S. 2165), 
pending in another committee of the Senate, deals only with oil. 
When asked why the Federal Government was not interested in 
other products, Attorney General Clark stated: 

Because we told the Court we were not. That is the policy of the Government. 


The committee does not agree that the problem is limited to oil; 
The Court’s opinion in the California case is not limited to oil. The 
paramount power under which the Federal Government now claims 
the right to take the oil extends to the 3-mile belt in all its aspects 
The problem before Congress is as broad as the Court’s decision 


Public interest as to oil in submerged lands 


The immediate needs of this country with regard to oil in the sub- 
merged lands are stated by Secretary of Defense Forrestal as follows: 


The maximum military requirements of petroleum in the event of a war emer- 
gency are now estimated nearly to double the requirements of World War I] 
* * * Regarding the quantity of reserves as a fund which supports a certain 
optimum withdrawal, it is clear that the National Military Establishment favors 
policies which will promote discoveries.of new petroleum reserves * * * The 
tidelands areas in particular are believed to hold great promise in adding oil to 
our available resources. it is the view ot the Nationa! Military Establishment 
that development of the tidelands areas should proceed as rapidly as possible, and 
that all necessarv action should be taken to permit rapid development of these 
areas. Delavs in the development of the oii potentials in the tidelands is con 
sidered contrary to the best interest of the United States from the viewpoint of 
national security. * * * Ido wish to emphasize that undeveloped oil field: 
provide no power for the machines of either war or peace. 


The record shows that our highest civilian authorities and repre- 
sentatives of the oil industry are in complete agreement with Secretary 
Forrestal’s statement. 

The theory of establishing Government oil reserves by setting aside 
undeveloped areas has been discarded by practically all competent 
persons who have studied the matter. 

The National Military Establishment is now in process of returning 
to the Interior Department for leasing to private interest, under 
existing laws, all naval reserve areas, except two, which are developed 
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or in the process of development. It is the committee’s opinion that 
the most effective petroleum reserve and the key to our national 
security is the development of an adequate reserve of productive 
capacity that can be drawn upon immediately in time of emergency. 
Although at the commencement of World War II we had such reserve, 
we do not now have the desired surplus productive capacity. To 
meet this essential and imperative need the tidelands should be 
developed as rapidly as possible. Thus, our princip»! consideration 
is whether that need will be best met under State or Federal control. 
The evidence shows that intensive development of the submerged 
lands under State control is now under way, particularly in the Gulf 
of Mexico. Many geophysical crews have been and are now exploring 
the area. Millions of acres of leases have been sold through competi- 
tive bidding off the coasts of Texas and Louisiana. Important test 
wells have been and are now being drilled. Plans have been made 
and the necessary preliminary work is under way for the drilling of 
i more important test wells as the result of past geophysical work and 
leasings. Years have been spent by the States in working out legisla- 
tion, rules, and regulations, and details of procedure and practices 
governing the geophysical work, leasing methods and drilling problems 
involved in this new and hazardous type of oil exploration. The 
States have established and maintain departments, technical staffs, 
and experienced personnel to handle these matters and supervise these 
activities. In other words, the States are “going concerns” in full 
and adequate operation. 

Most of the oil-producing States are members of the interstate oil 
compact, which has been approved several times by Congress, and 
the purpose of which “‘is to conserve oil and gas by the prevention of 
physical waste thereof by any cause.” The purposes for which the 
compact was created are being effectively and efficiently fulfilled. 

If the submerged lands are transferred from State to Federal 
control, the Federal Government will have to begin from scratch. 
The ownership of the submerged lands off the coasts of Texas and 
Louisiana and other coastal States will have to be determined by 
litigation. At present there is not even a law under which the 
Federal Government could operate these lands. Even if such a law 
should be finally enacted, additional bureaus would have to be 
created and organized, new rules and regulations promulgated, new 
te Yaar obtained and trained, and new Federal leases acquired 

efore any development could get under way. 

The committee believes that failure to continue existing State 
control will result in delaying for an indefinite time the intensive 
development now under way on these lands and that any delay is, 
in the words of Secretary Forrestal, ‘contrary to the best interest 
of the United States from the viewpoint of national security.’ 

The evidence does not show any reason why, from a police; y stand- 
point, State control should not be continued. There is nothing in 
the record to justify a conclusion that State control is wasteful or 
improvident, or that under Federal control one more additional barrel 
of oil will be discovered or produced from these lands. None of the 
Federal Government’s representatives had any criticisms to offer 
concerning either the management by the States of their submerged 
lands or the conservation regulations imposed upon the oil industry 
generally by the States. 
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When asked whether the Federal Government bad any complaint 
as to the ability of the oil industry under the present policy of State 
control to comply with all Government needs in times of peace and 
war, Secretary Krug replied: 

They have done a miraculous job. I think they will continue to do a miraculous 
job, whether or not the United States givés up its ownership of these‘lands to the 
States. 

No evidence was presented to show that the Federal Government 
could do a better job in administering the submerged lands than the 
States are doing. The evidence is overwhelming that State control is 
not only adequate but is desirable. Geological, engineering, and 
physical conditions in oil production vary greatly not only from State 
to State, but also from field to field within a State. Different prac- 
tices and procedures have been established to fit the peculiar local 
needs. Problems incident to the development of a new field and to 
the production of oil are complex and individualistic and, in many 
instances, demand a prompt solution so as to avoid waste. Local 
controls and promptness of action are highly desirable. The fixed, 
inflexible rules and the delays and remoteness which are inseparable 
from a centralized national control would, in the committee’s judg- 
ment, be unprovident. 

The evidence is conclusive that private interests operating under 
State controls have been eminently more successful in developing our 
oil resources than under Federal controls. The State of New Mexico 
furnishes a good example. There are 11,500,000 acres of State-owned 
lands in New Mexico, while the Federal Government owns in excess 
of 34,000,000 acres. At the present time over 6,000,000 acres of 
State lands, or 52 percent, are under lease for oil and gas exploration, 
while only a little more than 2,000,000 acres of Federal lands, or 
about 6 percent, are under lease for oil and gas exploration. 

In the five public land States producing oil and gas, the Federal 
Government owns approximately 36% percent of the acreage but 
produces only about 13 percent of the oil and gas produced in these 
States. The 1946 total production from these lands was approxi- 
mately 62,000,000 barrels, while the production from State and 
privately owned lands in the same States was in excess of 380,000,000 
barrels. Thus, it will be seen that in these five “public land” States, 
where Federal- and State-owned lands are in direct competition with 
each other, development has been much faster and production has 
been much greater under State regulation than under Federal control. 
The total annual production of oil from the vast federally owned 
domain in 1946 was less than 12 days’ production of the Nation. It 
must be conceded that the Federal Government has made a pitiful 
showing with respect to the development of public lands for oil and 
gas purposes. 

The reasons for this situation are obvious. They may be listed 
as follows: 

(1) The acreage limitations serve definitely to discourage explora- 
tion and production. It would be doubly true under the expensive 
and hazardous conditions of operations on the submerged lands. 

(2) The Government reserves the right to change the royalty and 
otherwise change the terms of the lease. If changes are to be made 
after the risks have been taken and a discovery is made, the incentive 
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to effort is materially reduced and the competitive urge to discover 
and produce new fields, and thus make oil available, is lessened. 

(3) The basic difficulty in the Government’s concept of leasing oil 
lands is that it reserves control of operations in Washington. That 
the Government may not exercise those controls is no argument; the 
control exists and, if experience may be relied upon, it is exercised. 
Certainly, the most oil will be produced for our national needs when 
the operator is left free to exercise his own judgment as an experienced 
and prudent person in determining how his property shall be developed 
and produced, subject always to the control of the States under its 
conservation laws, rules, and regulations. 

Under the proposed Government bill, on advice from the Secretary 
of Defense and in the event of war, the Secretary of the Interior may 
terminate the lease and pay the owner such consideration as he thinks 
is proper. This is an example of the Government’s concept of proper 
controls. 

(4) Government control is particularly unattractive to the smaller 
operators. It is a fact that 20 large companies actually own more 
than one-half of all the productive lease acreage on the public lands. 
The hazards and expense of operations in the submerged coastal lands 
are much greater than on the uplands. Government control would 
increase those hazards by imposing unnecessary and impractical re- 
strictions and limitations. Such policy would particularly discourage 
individuals and small units in the industry and tend to delay imme- 
diate and early development of these lands so necessary for our 
national welfare. 

Two other policy considerations lead the committee to believe that 
continued State control of these lands is desirable. One is that State 
control is more conducive to operations on submerged lands by the 
smaller independent producers. The evidence shows that Federal 
administration would have a strong tendency to eliminate the smaller 
producer from participation in deve ‘lopment of the submerged lands. 
The second consideration is that Federal control of these vast deposits 
would be another step in the direction of nationalization of the natural 
resources of the Nation to which the committee is opposed. 

In view of all these considerations, particularly the critical and 
imperative need in these uncertain times for the development of new 
oil resources with the greatest speed possible, the committee believes 
that it would not be in the public interest for this Congress to destroy 
the highly developed, experienced, and efficient State organizations 
now controlling the submerged oil deposits by transferring such 
resources to a Federal bureau which has no facilities, no intimate 
knowledge of the complex local problems, and no laws or established 
rules or practices under which operations can be carried on. 

Public interest as to resources other than oil 

‘The Court’s decree in the California case covered not only the oil 
but the land, minerals, and “other things’”’ underlying the ocean in 
the 3-mile belt. 

The fishing industry is one of the major industries in our country 
and represents an important source of our food supply and of our 
national income. State control of fishing, especially for sedentary 
fish, such as shrimp, oysters, clams, crabs, lobsters, etc., has been 
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based upon the State’s ownership of the soil. Regulations by many 
States are based upon the statutory declaration of ‘the State’s owner- 
ship of the waters and the fish in them.. In Smith v. Maryland 
(18 How. 74) the Court said: 

The State holds the propriety of this soil for the conservation oi the public 
rights of ene thereon, and may regulate the modes of that enjoyment so as to 
prevent the destruction of the fishery. * * * This power resuits from the 
ownership of the soul, from the legislative jurisdiction of the State over it, and from 
its duty to preserve those publie uses for which the soil is held. \Italies supplied. ! 

Kelp is a very important product in California’s 3-mile belt. It 
grows from the bed of the sea and is, like grain, harvested with a 
reaper. It is a potential source of potash salts and iodine. In the 
year 1945, 37,542 tons of kelp were harvested under State leases. 
In 1911 the Department of Agriculture said: 

The giant kelp beds of the Pacific coast are * * * a national asset of first 
importance. (See 8S. Doc. 190, 62d Cong., 2d sess.) 

In many of the coastal States there are other important industries 
that take resources from the soil of the 3-mile belt, such as sponges, 
sand, gravel, shell, ete. 

No witness contended that the California decision is not broad 
enough to permit Federal regulation of these resources. No evidence 
was submitted to show that the public interest would be better served 
by transferring the management of these resources to the Federal 
Government and thereby destroy the existing controls that have been 
long established by the States 

Representatives of the Federa! departments in effect admitted the 
efficacy of continued State management by their statements that 
they were not interested in the fish, shrimp, oysters, kelp, and other 
products of the marginal sea. No explanation has been given for 
this discriminatory policy whereby the oil lessees are to be subject 
to Federal control, while other lessees of submerged lands remain 
under State control. 

Under the holding in the California case, the administrative officers 
now in office can no more legally waive the rights of the Federal 
Government to these other resources by saying they are not interested 
in them, than could their predecessors in office legally waive the 
Federal Government’s paramount rights over the oil by ruling the 
submerged lands belonged to the States. 

Only ‘the C ongress can assure the States, and the widespread and 
important industries affected, that they will not be subject to Federal 
control but will remain under State control. The committee believes 
that they are entitled to such assurance from the Congress. 


Other public interests in submerged lands 


Apart from the resources which mav be taken from submerged lands, 
the States have other interests in the use of such lands. Many piers, 
docks, wharves, jetties, sea walls, groins, pipe lines, sewage-disposal 
systems, acres of reclairned lan and filled-in beaches, etc., have been 
established and many more will be established on these lands. The 
recreational use of the submerged areas along the Atlantic, Pacific, 
and Gulf coasts has become of great importance. The uses to which 
these lands are put are essentially local in character, and are of 
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primary concern to the people of the particular locality. Any 
conflict of interests arising from the use of the submerged lands should 
be, and can best be solved bv local authorities. 

Even if the departments’ proposed S. 2222 is enacted, confusion 
and delay in programs for the future development of these lands (for 
example, the $100,000,000 program in the city of Los Angeles) are 
inevitable, inasmuch as all development after June 23, 1947, would 
be subject to Federal authority First, the demarcation line between 
the so-called inland waters and the submerged coastal area must be 
drawn in order to determine jurisdiction Secondly. a complete new 
Federal procedure duplicating State procedure must be established. 
Then the portion of the improvement situated on lands between high- 
and low-water mark will be under State jurisdiction, while the portion 
situated on lands seaward from low-water mark will be under Federal 
jurisdiction. The confusion and practical difficulties seem obvious 
and interminable 

No witness contended that the lederal Government had any need 
to own or control the submerged lands for these purposes) The 
committee believes that the States have such need, and is of the 
opinion that these interests are so intimately connected with tocal 
activities that it constitutes another paramount reason why the 
control of these submerged lands should not be taken from the local 
authorities and transferred to a centralized Federal authority. 


Vl. OssectTions To 3S. 1988 spy FepeRAL MINERAL APPLICANTS 


Objections to 5. 1988 were interposed by a tew individuals and 
their lawyers, who have applied to the Department of the Interior, 
under the Mineral Leasing Act, for oil leases on submerged areas adja- 
cent to the California coast Their objections stem from their applica- 
tions for Federal leases, and are based on their contention that the 
Federal Government is the owner of the submerged areas and should 
issue to them, without payment of any bonus, oil leases on such areas, 
some of which include completely developed oil fields valued at mil- 
lions of dollars. Whether the Government is required to issue the 
leases is a legal question now involved in a suit brought by some of the 
applicants against the Secretary of the Interior, and, of course, cannot 
be determined by the committee. We do not think, however, the 
dispute is material to the policy question which the Congress must 
decide, namely, whether the Congress should ratify and confirm in the 
States their claims to the soil and resources under navigable waters 
within their boundaries. 


VIl. Synopsis or S. 1988 Wits AMENDMENTS 


(a) It confirms, establishes, and vests in the States or persons law- 
fully entitled thereto under State law all right, title, and interest of 
the United States, if any it has, in and to the lands beneath navigable 
waters within the boundaries of the respective States, and the natural 
resources within such lands and waters, and the right and power to 
control, develop, and use such natural resources, subject to the reser- 
vation of all Federal powers under the Constitution. 
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(b) It releases any claims that it may have arising out of the 
previous operations conducted on the submerged lands or in the 
waters covering them under State authority. 

(c) It gives the United States a preferential mght in time of war, 
or at any other time, when necessary for national defense, to purchase 
any of the natural resources produced from the lands included in the 
bill. 

(d) The bill protects, but obviously does not extend or enlarge, 
the jurisdiction and authority of the United States Government and 
all of its agencies, such as the Federal Power Commission, and all 
departments of the Government, such as the Army, Navy, Interior, 
and Commerce, to exercise constitutional powers to control and im- 
prove navigable waters in aid of navigation and commerce, or to 
regulate navigable waters for flood control. and to use such waters 
for the development of hydroelectric power and for all other purposes 
necessary to regulate commerce. It protects the jurisdiction of the 
Federal Government and all rights exercised under the reclamation 
laws by an express provision that the act may not be construed to 
repeal, amend, or modify any of the reclamation acts or amendments 
thereto. It protects and confirms the rights of those holdings under 
Federal authority with respect to the beds of streams now or hereafter 
constituting a part of the public lands of the United States not mean- 
dered in connection with the public survey of such lands under the 
laws of the United States. By the express provisions of the bill, all 
rights and claims of the United States to the Continental Shelf lying 
outside the boundaries of the States are preserved. 

(e) Finally, it is the intent and purpose of this bill to establish the 
law for the future so that the rights and powers of the States and those 
holding under State authority may be preserved as they existed prior 
to the decision of the Supreme Court of the United States in the 
California case. 
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